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Special Report: E-rate application
                                              Jan. 3, 2007
 The Board of Education’s recent decision to withhold contracting authorization for technology systems installation has the potential to cost millions of dollars that could benefit the Cleveland Metropolitan School District. The Bond Accountability Commission offers this analysis in an attempt to clear up any confusion about issues involved and to make clear the ramifications of further delay in executing these contracts.
Background
The District Administration advised the Board at its December meetings that quick signature of the installation contracts for Segment 3 and 4 schools was needed because signed contracts were required to meet the annual application deadline for “E-rate” technology subsidies from the Federal Communications Commission. The work covered by these resolutions was to include installation of data racks and uninterruptible power supplies, sound systems, voice systems, video systems, data network equipment, security systems and associated electrical service to operate the equipment. The application deadline is 11:59 p.m. on Wednesday Feb. 7, 2008.
 At the Board’s December work session, the Administration requested technology contract authorization for four Segment 3 schools and seven Segment 4 schools for up to $11.49 million plus $575,000 for contingencies. One board member correctly noted that four of the schools listed as being in Segment 4 (Jamison, Stevenson, Dickens, and Grdina preK-8s) were not in the original Master Plan for Segment 4 and questioned whether the community had been sufficiently engaged on including them in Segment 4.

 The Administration offered scant explanation at the work session about switching these schools to Segment 4 and about any community engagement that may have occurred. The Administration instead deleted these four schools from a substitute resolution offered at the Board’s business meeting a week later. The substitute resolution called for authorization to execute contracts for the remaining seven schools for up to $8.5 million, plus the same $575,000 for contingencies.

The first resolution said the contract authorization was needed to qualify and apply for a "potential 86% reimbursement of costs" through E-rate. The replacement resolution said it was needed to qualify and apply for a "potential 60% reimbursement of eligible costs."  This change caused confusion among some Board members. The Administration's chief operating officer explained that what was meant was that only about 60% of the outlined work is eligible for E-rate subsidy and that the District is eligible for subsidization of the eligible work at a rate of 86%. We have subsequently learned that the actual percentage ranges from 86% to 90%, depending on each school population’s eligibility for federally subsidized meals.
Several Board members also questioned why the contingency provision of $575,000 for seven schools was the same as it had been for 11. The COO responded that with the larger number of schools, there was less chance of an overall budget overrun than there would be for the smaller number of schools. Board members appeared to be dissatisfied with this explanation.

In response to questions from the Board about the deleted four schools, the COO said the Administration hoped to include them "later" in another resolution. It was left unsaid whether "later" would be in time to meet the FCC application deadline.

After determining that the application deadline was not until February, the Board voted unanimously to table the resolution, and at least one member offered the possibility of convening in a special session to reconsider a further-revised resolution in order not to miss the FCC deadline.

Analysis
  The costs: Rather than rely on the 60%/86% formula, we obtained the Administration’s calculations of E-rate eligibility by school. According to the Administration, the first resolution for 11 schools would have resulted in eligibility for reimbursement of about $6.4 million. The second resolution, for seven schools, would have resulted in eligibility for about $3.9 million. Thus, the deletion of the four schools could cost the District about $2.5 million. 

Failure to approve any substitute resolution in time to make the application deadline could cost the District $3.9 million to $6.4 million. 

Even though the Ohio School Facilities Commission pays for 68% of qualifying program costs, the E-rate subsidy goes only to the District, meaning that it can use the subsidy money to cover its 32% share of any OSFC-co-funded work. That means failure to make the E-rate application in time could sacrifice the leveraged ability to pay for a total of $12.2 million (for seven schools) to $20 million (for 11 schools) in overall program costs. A typical elementary school costs about $15 million. A typical high school costs about $30 million. (See the BAC’s Master Plan Update 4, “Is high school space adequate?” Nov. 26, 2007)
 Deletion of the four schools potentially sacrifices the ability to pay for about $7.8 million in overall program costs.

Design work on the seven Segment 4 schools in the original resolution is nearly complete. The money for that has been obligated. If these four schools remain deleted from the technology resolution, the District will be faced with a costly dilemma: Pay for technology installation using only Issue 14 money as its 32% share of the cost, or delete these four schools from Segment 4 and add the schools to Segment 5 or later.
 The latter option would mean the District was breaking  its “Project Agreement for Segment No. 4,” a contract with the OSFC signed Jan. 23, 2007, by the District’s chief executive officer, the Board chairman, and the treasurer, the consequences of which we have not determined. In addition, delay of these schools to later segments would almost certainly result in higher construction costs because of inflation. There would also be the possibility of costs for redesign if the school locations were changed.
Engagement: The Board authorized the District CEO on June 6, 2006, to enter a Segment 4 Project agreement. The materials attached to the resolution listed the Segment 4 schools as Dickens, Lake, School of the Arts, Jamison, Jefferson, Grdina, Buckeye-Woodland, Carver and Mound, but the resolution appears to allow the CEO to make modifications, citing the need to comply with changing OSFC requirements and to make Master Plan changes because of projections for lower enrollment “with the understanding that it is subject to community and Board review and modification.”  However, the envisioned Master Plan revision fell victim to the change in administrations and is not yet completed. Community engagement on the Master Plan revision has consisted of only two public meetings held about eight months after the Segment 4 Project Agreement was signed.

Rather than delay the entire facilities program for many months, the OSFC elected to allow Segment 4 to proceed without the required Master Plan Revision, and the new Administration did proceed, albeit with a different list of Segment 4 schools. The School of the Arts and Buckeye-Woodland were postponed, and Audubon, Euclid Park, Stevenson and Hale were added. This is the Project Agreement that was signed in January 2007. The total number of students to be served is about the same in each version.
Reasons given to the BAC for the Segment 4 change included failure to acquire necessary real estate needed for some of the original schools and failure of the original plan to accommodate a steep enrollment decline. Rather than simply delete schools from Segment 4, the new Administration chose to substitute some so that the progress of the overall program would not be severely impaired.
The BAC did not begin substantive work until March 2007 and therefore cannot independently verify what, if any, community engagement or Board discussion took place on the Segment 4 changes. However, as noted in our first Master Plan Update (April 9, 2007), parents and others associated with Audubon seemed surprised at the time that their school had been moved from Segment 7 to Segment 4.  In fact, the original Master Plan called for 16 school projects in Segment 4, and the resolution approved by the Board envisioned 9 schools, of which few were in the original Master Plan for that segment.
The Administration does report that the Board was given documents at the Board’s October 2006 retreat that listed the original Master Plan’s Segment 4 and the revised Segment 4. A chart showing those changes was said to have been presented to the Board at its May 2007 retreat.

  The precise roster of schools in Segment 4, as well as the progression of design work on the Segment, has been detailed by the BAC in three Program Progress Updates (Aug. 13, 2007; Oct. 8, 2007; and Nov. 26, 2007). These reports were presented at public meetings and delivered to the Board of Education. They were transmitted via email to all of Cleveland’s community development corporations and City Council members as well as to some 150 private citizens. The reports have been publicly available via the Internet at the CMSD Web site, http://www.cmsdnet.net/administration/BAC.htm, and on Cleveland.com at http://www.cleveland.com/clevelandschools/
Upon inquiry, the Administration reported to the BAC that its community engagement effort on Segment 4 was hampered by the expiration of a KnowledgeWorks Foundation grant that previously had underwritten such efforts and by the “on leave” status of its engagement specialist, who subsequently left the District and was not replaced due to budgetary constraints. The Administration subsequently charged its design architects with gathering community input through each school’s administration and parent organization. It is reported that “some schools did a good job, and others didn’t.”
Contingency: The original technology-installation resolution proposed by the Administration called for a contingency cost allowance of about 5% of the estimated contract amount. The substitute resolution called for a contingency allowance of about 6.76%. 
Upon inquiry, the administration essentially repeated what it had told the Board: That the chance of an overrun on the overall package was greater with fewer schools than it would have been with more. In other words, with more schools there would have been a greater chance of some bids being under estimate to balance those that were over estimate. While confusing on its face, we understand that this is regarded as valid reasoning in the construction industry.
 Also, when the Administration proposed the resolution, it already had bids for the work in hand. When the bids were advertised, some of the school projects were coupled, that is, bids were sought for packages of more than one school if they were geographically near each other in hopes that a contractor would make a lower bid. When the four schools were deleted from the substitute resolution, the coupling was no longer possible and so those bids essentially had to be re-submitted. That created uncertainty over whether the new bids would be higher, prompting the Administration to increase the contingency percentage.

In any case, when compared to the overall amounts at issue and considering the potential financial benefit to the District of making a timely E-rate application, the difference in contingency percentages seems to pale in significance. If the lower percentage had been applied to the $8.5 million in the smaller resolution, the contingency fund would be $425,000. So the maximum of what could be at issue is $150,000. Since the Administration decided only on the day of the last Board meeting to delete the four schools, it may now have a better idea of an appropriate contingency provision and may want to adjust it.

Timeline: It is unclear to us whether the Board could, under its rules, adopt either of the previous resolutions at its Jan. 8 work session under “Old Business.” If not, the next scheduled board meeting is Jan. 22.

 Would adoption at the Jan. 22 meeting provide enough time to execute the contracts and apply for the E-rate subsidy by the Feb. 7 deadline? Upon inquiry, the Administration people most familiar with the process expressed uncertainty. The contracts must be signed by District officials and by the OSFC. If there are any last-minute problems after Jan. 22, they said, a timely E-rate application will be in peril. As stated above, that would cost the taxpayers an estimated $3.9 million to $6.4 million, enough to leverage a total of $12.2 million to $20 million for the program.

Conclusion

We find ourselves in the somewhat odd position of having clearly and repeatedly advocated since May 21, 2007, that the Administration begin engaging the community in planning for the program but of now having to contemplate the possibility that belatedly doing so for Segment 4 could cost the District millions of dollars amidst a shortage of money to complete the program. 

The BAC’s reports have always said community engagement should begin immediately with frequent, easily accessible public forums and continue throughout the rest of the program, focusing on Segment 5 and beyond. Since design work on Segment 4 is continuing, prompt community meetings could at least result in fine tuning of those plans. 
But, lest taxpayers be penalized millions of dollars because of past mistakes, financial expedience if nothing else suggests that the Board should strongly consider approving the technology-installation resolution for all 11 schools, at a special meeting if necessary to get the E-rate application submitted on time. Further, we continue to hope that the Board will demand immediate implementation of a program of authentic community engagement as outlined above, including designation of an individual responsible for it.
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