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CMSD Community Inclusion
in Issue 14-Funded Projects

Preliminary Report

Introduction:

 The Bond Accountability Commission, assigned to monitor and report on the Cleveland Metropolitan School District’s construction/rehabilitation project and the spending of Issue 14 funds, has reviewed the district administration’s compliance with the board’s directives regarding community inclusion in contracting and hiring.

 The framework for this review is the Board of Education’s Resolution 2001-159(B), approved April 23, 2001, which essentially authorized the districtwide school construction program contingent on voter approval of Issue 14 and can be viewed as promises made to the voting public prior to the levy balloting.

 It must be emphasized that this is a preliminary report on a subject that will receive continued attention throughout the remainder of the project and be the subject of periodic Bond Accountability Commission reports. It is not the BAC’s last word on the subject, but the first.

Findings:

· The district administration reports meeting its goals for contracting with minority- and female-owned businesses (Diversity Business Enterprises) and for workforce participation by minorities and CMSD residents but not for women.

· As the program continues, the district and construction manager should continue or improve efforts to structure contracts in a way to encourage participation by minority- or female-owned contractors and firms that employ higher numbers of minority members, females, and CMSD residents.

· The district should follow through on a pledge to obtain pre-contract written certifications from bidders that they do meet or will attempt to meet the CMSD workforce participation goals for minorities, women and district residents and that they will maintain records of those efforts.

· Assessment of contractor performance in meeting workforce participation goals will be enhanced if the district improves the timeliness of contractor reporting and implements a system that allows computerized tracking. The reports should be reviewed regularly.

· The district’s lack of a Diversity Officer fails to meet the requirements of its own Community Inclusion Program. Addition of such an officer would enable the district to check reliability of a contractor’s workforce reports and permit construction site visits to ensure that listed DBE firms are actually performing the work and that the workforce is constituted as reported.

· Additional effort should be made to ensure that CMSD students are sufficiently trained to qualify for construction trades apprenticeship programs. The program so far has failed in that area.

Overview:

 The school board’s Resolution 2001-159(B) includes a number of specific factors that the board wanted the Chief Executive Officer to consider in determining who was the lowest responsible bidder for each contract. The provisions were contingent on approval by the co-funding Ohio School Facilities Commission (OSFC). The commission, which oversees and supplies matching state funds for this project, generally requires that contracts be awarded to the lowest “responsive and responsible” bidder.

The school board’s resolution also:

· Recommended to the OSFC that all contractors be required to meet or strive to reach the goals of 20% minority employees, 5% female employees, and 20% CMSD-resident employees.

· Directed the CMSD chief executive officer “to work cooperatively with organized representatives of the constructions trades to establish an instructional program which prepares District students for trades and occupations in the construction industry and includes commitments to assist the District in getting qualified graduates of the program hired.”

· Directed the CEO to do whatever is necessary to carry out the purposes of the resolution, a sort of catch-all authorization under which the district administration has adopted a number of rules and procedures, one of which is the Community Inclusion Plan Program Statement. The statement outlines the plan’s two main components: the DBE Program and the Workforce Participation Program. It makes compliance with good-faith efforts to meet the goals a criterion for determining who is a responsible bidder.

·  Recommended to the OSFC that the local prevailing wage be paid on all construction contracts.

The OSFC during the administration of Gov. Bob Taft, who appointed its three voting members, did not immediately allow the district to adopt all of the responsibility criteria outlined by the school board, such as proposed requirements for proof of a bidder’s participation in a federally registered apprenticeship program, documentation that the bidder provides health and pension benefits to its employees, and documentation of efforts the contractor would make to ensure that the project’s work force would be “drawn mainly from area residents and former students” of the CMSD.  The recommendation on prevailing wage, which is a government-determined figure that largely stems from wages paid on contracts using union labor, also was not accepted by the OSFC. 
The OSFC did, however, allow the Community Inclusion Plan as a factor that the district administration could consider in assessing contract bidder responsiveness.

Now, a new OSFC appointed by Gov. Ted Strickland has allowed adoption of other contractor-responsibility criteria sought by the district. While elements of the new criteria may encourage DBE participation, there are concerns that other elements might impede the hiring of workers who would contribute toward meeting workforce participation goals.

Compliance:

 DBE Program. CMSD contracts from the project’s outset have included the Community Inclusion statement, which lists DBE (minority/female-owned business) contracting goals and requires certifications of compliance or efforts to comply, such as by seeking out DBE sub-contractors. The Community Inclusion plan called for those certifications to be submitted with a contractor’s bid, rather than between the bid opening and contract award, but the OSFC did not allow that to occur until March 2007. The official Instructions to Bidders now specifically includes DBE program documents, including a signed statement of willingness to meet the percentage goals through subcontracting or joint ventures. 

The district obtained certifications previously but now it may do so earlier in the process, allowing it to better judge whether a bidder should be deemed responsible. 

The community inclusion statement provides clear definitions and, in the case of DBE contracting, contains adequate provisions for preventing compliance on paper but not in fact.

The district is reporting DBE contracting as a percentage of total contract dollars.  That percentage has exceeded 30%, which is the target for construction work, since the project’s inception. The overall DBE percentage has declined each year to 32% as of Jan. 31, 2007. The reason behind this requires further investigation.

 The construction manager, who reports to the OSFC but operates in close cooperation with the district’s deputy chief of capital projects, reports actively working to identify potential DBE participants and encourage them to bid and/or join bid teams with other contractors, as well as compartmentalizing bid packages in a way to accommodate the capacities of smaller firms.

 Workforce Participation. The Community Inclusion statement also includes a list of workforce participation goals and says certifications of compliance or good-faith efforts to comply are required after bid openings but before a contract award. To date, however, the district has not required written workforce-participation certifications. The administration now pledges that this will be done.

The district administration is relying on contractor submissions of certified payroll records to assess workforce-participation performance. It is working to develop a process that ensures timely filing of such reports, perhaps by making the filing a condition of payment, and in a standardized electronic format by which the administration can more easily identify contractors that do poorly in regard to the workforce goals.

 The data compiled from payroll reports suggest that, as defined by share of total contract hours, two of the three percentage goals for workforce participation outlined in the 2001 resolution have been met since the project’s inception. The exception is female participation, which has been running 14% to 20% below the target since the end of 2005. This and the related issue of types of jobs in all goal categories (e.g. bricklayer or clerk?) merit deeper examination at a later date.

 The latest figures available from the district, dated Feb. 26, 2007, list these percentages of total project hours: minorities, 20.1%; female, 4.2%; and CMSD residents, 19.3%. This includes initial project work of the Warm, Safe and Dry program, which can be viewed as essentially emergency repairs needed before commencement of the full-scale construction/rehabilitation program.

 When only what the district classifies as major projects (new construction) are considered, the percentages are less favorable: minorities, 15%; females, 3%; and CMSD residents, 13%. These percentages, as well as the declining percentages of DBE participation noted above, may be cause for concern. 

Enforcement. The adequacy of enforcement of Community Inclusion provisions is questionable. For instance, the district’s rules designed, in part, to prevent DBE contractor “pass through” arrangements with non-DBE contractors or sub-contractors call for a CMSD Diversity Officer to review the contractor’s DBE involvement efforts throughout contract performance. However, the district has not had an officer doing such in-depth work since last year.

 At least some of this work and monitoring of contractor performance regarding the workforce participation goals has been delegated to staff members in the district’s purchasing department, but the effort may suffer in thoroughness from the lack of an officer charged specifically with the task. The assigned staff members have other duties as well, so there is reason to question whether they have the time to completely fulfill this function. For instance, the district administration acknowledges that at this time no construction site visits are being conducted for spot-checking the accuracy of contractor payroll reports or actual participation of DBE contractors and subcontractors listed in contracts.

The district is facing budget constraints but has expressed willingness to consider assignment of a full-time Diversity Officer who could perform these tasks.

One possible tool for spot-checking accuracy of payroll reports regarding the race and gender of workers is the hand-written “Hard Hat Security Log” at each work site. Each worker signs in, listing name, address, employer, trade, race and gender.  The district has said it will look into this as well.

There does not appear to be a systematic process for identifying contractors who perform poorly in the area of workforce participation. In some more obvious cases of non-compliance, the district Chief Executive Officer reportedly has called meetings to encourage the contractors to improve their performance.

In the case of both DBE and workforce participation goals, a contractor’s failure to either meet them or make a good-faith effort to do so can be considered by the district in future contract awards as an indication that a bidder does not meet the definition of responsible. 

Training. The district administration acknowledges that the board’s direction to work with organized labor to establish an instructional program “which prepares District students for trades and occupations in the construction industry” has not yet been satisfied, but it reports taking steps to remedy that.

 The focal point of efforts the district has made to prepare students for trade union apprenticeships is the vocational program at Max Hayes High School. However, a CMSD staff member says the school’s students or graduates have largely not been equipped educationally or financially to pursue trade apprenticeships. That is, the students are not sufficiently trained to do well on pre-apprenticeship testing and don’t have the money required by the application process.

 Age, liability and insurance were cited as factors working against pre-apprentice training on the job.

While there are perceptions in the community that unions have been reluctant to accept minority participation, an area the BAC will pursue, the issue would appear to be largely moot until the district can develop a program that produces graduates who it can assure are qualified.   

 On a positive note, district contracts for architect services for the current Segment 4 of the facilities project require two unpaid internships per building for CMSD students and contribution of 1% of the contract’s basic fee for college scholarships for Cleveland students.  Although not required, some of the architects have said they will pay the interns. The scholarship provision will result in an estimated $75,000 over the next three years. 

Meanwhile, the district reports a current effort to work with the construction trades on revising the Max Hayes curriculum and on placement of students. An announcement is expected soon. 

Failure to train and place potential apprentices will now take on added significance because of new worker-qualification standards allowed by the OSFC and adopted by the CMSD as factors in determining bidder responsibility. 

New criteria. When the OSFC, whose new members were appointed by Gov. Ted Strickland, met on Feb. 15, 2007, it approved Resolution 07-16, which pre-approved a list of 17 “responsible contractor” qualification standards that any school board could adopt. Many of these criteria had been proposed previously by school districts, including the CMSD, but rejected by the previous OSFC. The CMSD, in turn, incorporated these 17 criteria in its revised instructions to bidders, dated March 2007. For the purposes of this review, some of the new requirements are listed here:

· Bidder certification that it has not been penalized or debarred from a public contract for falsified payroll records or any other violation of the Fair Labor Standards Act within five years.

· Bidder certification that for a skilled contract (plumbing, electrical, heating and cooling, or fire safety)  it will not subcontract more than 75% of same without district permission.

The two provisions immediately  above will help the district enforce efforts to meet community inclusion goals and prevent “pass through” contracts in which a DBE contractor might take a cut of a contract’s dollar total while passing the rest of the work to a non-DBE contractor. At the same time, the provisions can promote quality of work.

· Bidder certification that it will use only skilled trade workers with at least three years of experience who were trained in a state or federally approved apprenticeship program or workers who are enrolled in same. The labor classification is excluded.

This provision has caused concern on the part of some contractors who don’t operate closed union shops, because it could be construed as prohibiting participation by journeymen who completed an approved apprenticeship program but did not register with the State Apprenticeship Council to save money or for other reasons and by older tradespeople with many years of experience learned on the job. 

· Bidder certification that it will provide a minimum health care medical plan for employees on the project, and likewise that it will contribute to an employee pension or retirement program for those employees.

 Most legitimate contractors provide these benefits, which broadly can be seen as contributing to the overall quality of life in a community. However, some may view these provisions, especially regarding retirement contributions, as an impediment to small contractors or DBEs attempting to get established. 

· Bidder certification that it has not been debarred for or found by the state to have violated prevailing wage laws more than three times in a two-year period in the last 10 years.

This provision was widely misinterpreted after the OSFC meeting as requiring that prevailing wage be paid on all OSFC-funded projects. It does not. This provision merely ensures that a contractor has abided by the law on projects in which it was required.
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